INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANR, INC,, ) CIVIL ACTION
Paintiff, )
NO. 06-2872
V.

ERIC and GAIL ROTHNER,
Defendant.

MEMORANDUM

BUCKWALTER, S.J. March 6, 2007

Presently before the Court are Defendants Eric and Gail Rothners' Motion to
Dismiss Plaintiff ANR, Inc.’s Complaint, Plaintiff’s Response, and Defendants' Reply. For the
reasons explained below, this case will be TRANSFERRED to the Northern District of Illinois.
|. BACKGROUND

Plaintiff is a corporation with its principa place of businessin Kennett Square,
Pennsylvania. Defendants are individuals who own and operate eight nursing homes throughout
lllinois.

In 2002, the Plaintiff approached Defendant Eric Rothner in Illinoisto inquire if
he would be interested in purchasing eight nursing homes located throughout Illinois. The
Plaintiff co-owned the eight nursing homes with seven other entities. Defendant Eric Rothner
expressed interest, and a representative for the Plaintiff flew to Illinois where the parties
negotiated the sale of the nursing homes. On November 8, 2002, the Asset Purchase Agreement

(“Purchase Agreement”) to purchase the nursing homes was signed in Illinois and contained an



Illinois choice of law provision. In order to facilitate the sale, the Plaintiff loaned $1,000,000 to
the Defendants, and on January 31, 2003, the parties signed a Purchase Money Promissory Note
(“Promissory Note”) to this effect. The Promissory Note required the Defendants to pay the
Plaintiff $1,000,000 by January 31, 2006, plus interim quarterly interest payments at arate of six
percent. Additionally, the Promissory Note contained a Pennsylvania choice of law provision.

In 2003, the Defendants began mailing quarterly interest payments to the
Plaintiff’ s Pennsylvania office totaling $165,000. However, on January 31, 2006, the Defendants
failed to pay the balance and quarterly interest payment due on the Promissory Note. Asaresult,
the Plaintiff filed a complaint claiming breach of contract on June 30, 2006 with this Court. On
August 21, 2006, the Defendants filed the present motion to dismiss the complaint for lack of
personal jurisdiction pursuant to Federal Rule of Civil Procedure 12 (b)(2).
[I. STANDARD OF REVIEW

A defendant hasthe initial burden of raising the defense of lack of personal

jurisdiction. See Fed. R. Civ. P. 12(h)(1); Walsh v. Alarm Security Group, Inc., 157 F.Supp.2d

501, 504 (E.D. Pa. 2001). Once the defendant raises the jurisdictiona defense, the burden shifts

to the plaintiff to prove that the jurisdictional requirements are met. See Mellon Bank (East)

PSES, Nat. Ass' nv. Farino, 960 F.2d 1217, 1223 (3d Cir. 1992); Lautman v. L oewen Group,

Inc., No. 99-75, 2000 U.S. Dist. LEX1S 8241, at *6 (E.D. Pa. June 15, 2000). In order to meet
this burden, the plaintiff “must offer evidence that establishes with reasonable particularity
sufficient contact between the defendant and the forum state to support jurisdiction.” Walsh, 157
F.Supp.2d at 505. Generally, aplaintiff must submit “sworn affidavits or other competent

evidence” to meet this burden. North Penn Gas Co. v. Corning Natural Gas Corp., 897 F.2d 687,




689 (3d Cir. 1990), (citing Stranahan Gear Co. v. NL Indus., Inc., 800 F.2d 53, 58 (3d Cir.

1986)).

A court must make a two-part inquiry to determine whether personal jurisdiction
over an out-of-state defendant is proper. First, the court must determine whether the long-arm
statute of the forum state would allow the courts of the forum state to exercise jurisdiction over
the defendant. See Fed. R. Civ. P. 4(e)(1). Second, if the long-arm statute permits the forum
state to exercise jurisdiction, the court must then determine if exercising personal jurisdiction
over the defendant would be consistent with the Constitution’s Due Process Clause. See

Vetrotex Certainteed Corp. v. Consolidated Fiber Glass Prods. Co., 75 F.3d 147, 150 (3d Cir.

1996). Because Pennsylvania slong-arm statute’' s reach is coextensive with the limits placed on
the states by the Constitution, See 42 Pa. Cons. Stat. Ann. § 5322(b), the court need only address
the second question—whether the exercise of personal jurisdiction conforms with the
requirements of the Due Process Clause. See Vetrotex, 75 F.3d at 150.

When addressing the due process question, the court must analyze the relationship

between the defendant’ s conduct, the forum state, and the litigation. See IMO Indus., Inc. v.

Kiekert AG, 155 F.3d 254, 259 (3d Cir. 1998). Due process is satisfied when a defendant
purposefully directs conduct toward the forum state or when a defendant purposefully avails

himself of the protection of the laws of the forum state. See Burger King Corp. v. Rudzewicz,

471 U.S. 462, 472 (1985).
There are two types of personal jurisdiction—general jurisdiction and specific
jurisdiction. General jurisdiction exists when the defendant has continuous and systematic

contacts with the forum state, regardless of where the particular events giving rise to the



litigation occurred. See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414

n.9 & 416 (1984). Specific jurisdiction exists when the events giving rise to the action are
related to the defendant’ s contact with the forum state and when the defendant has the necessary
minimum contacts with the forum state. Seeld. at 414 n.8.

Specific jurisdiction is proper when the plaintiff satisfies atwo-part test. First, the
plaintiff must demonstrate that the defendant has the requisite minimum contacts with the forum

state. See Burger King, 471 U.S. at 474, (citing International Shoe Co. v. Washington, 326 U.S.

310, 316 (1945)). The minimum contact inquiry is one that is determined on a case-by-case
basis. Seeld. at 486. Minimum contacts exist when the defendant’ s conduct is purposefully
directed toward the forum state. 1d. at 475. This conduct must be more than merely “random,”

“fortuitous,” or “attenuated.” 1d., (citing Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 774

(1984)). If the defendant’ s conduct is such that he reasonably should foresee being haled into the
forum state’ s court, then the minimum contact threshold has been met. See World Wide

Volkswagon Corp. v. Woodson, 444 U.S. 286, 297 (1980).

Once minimum contacts have been established, the second part of the test requires
the court to determine whether exercising jurisdiction over the defendant would comport with

“traditional notions of fair play and substantial justice.” Vetrotex, 75 F.3d at 151, (citing

International Shoe, 326 U.S. 310). Relevant factors used in answering thisinquiry include “the

burden on the defendant, the forum State’ s interest in adjudicating the dispute, the plaintiff’s
interest in obtaining convenient and effective relief, the interstate judicial system’sinterest in

obtaining the most efficient resolution of controversies, and the shared interest of the several



States in furthering fundamental substantive social policies.” Burger King, 471 U.S. at 477,

(citing World Wide Volkswagon, 444 U.S. at 292).

[11. DISCUSSION

A. Specific Personal Jurisdiction Test — Minimum Contacts

Defendants have moved the Court to dismiss Plaintiff’s complaint arguing that the
Court lacks personal jurisdiction over the Defendants. The Plaintiff’ s response only argues that
the Court has specific personal jurisdiction over the Defendants; therefore, the Court will only
address specific personal jurisdiction.

As previoudly stated, specific jurisdiction is proper when the plaintiff satisfiesa
two-part test. First, the plaintiff must demonstrate that the defendant has the requisite minimum

contacts with the forum state. See Burger King, 471 U.S. at 474, (citing International Shoe, 326

U.S. a 316). Second, the court must determine whether exercising jurisdiction over the
defendant would comport with “traditional notions of fair play and substantial justice.” Vetrotex,

75 F.3d at 151, (citing International Shoe, 326 U.S. 310).

In the present action, the Plaintiff asserts that Defendants have sufficient
minimum contacts with the forum because (1) the Defendants knew they were conducting
business with a Pennsylvania company, (2) the Promissory Note signed by the parties contained a
Pennsylvania choice of law clause, (3) payments on the Promissory Note and other
correspondence were sent to Plaintiff’s Pennsylvania address, and (4) Defendants provided
personal financia information to the Plaintiff. For the reasons detailed below, the Court does not
find the contacts presented by the Plaintiff to be sufficient to support afinding of specific

personal jurisdiction.



First, the fact that the Defendants contracted with the Plaintiff, a Pennsylvania
company, in and of itself is not enough to establish minimum contacts with the forum. Telesis

Mergers & Acquisitions, Inc. v. Atlis Federal SVCS, Inc., 918 F. Supp. 823, 834-835 (N.J.D.

1996) (“[A] nonresident’ s contracting with aforum resident, without more, is insufficient to
establish the requisite, ‘ minimum contacts’ required for an exercise of personal jurisdiction over

the nonresident.” (quoting Sunbelt Corp. V. Noble, Denton & Assocs., Inc., 5 F.3d 28, 32 (3d

Cir. 1993))).

Second, the Court has determined that the Pennsylvania choice of law provision
contained in the Promissory Note is not persuasive for afinding of specific personal jurisdiction
because the Purchase Agreement contained an Illinois choice of law provision. When there are
two conflicting choice of law provisions, the conflicting provisions cancel one another out and

are unpersuasive in deciding ajurisdictional issue. Utilitech, Inc. v. Somerset Medical Center,

No. 06-1232, 2006 WL 1687046, a * 7 (E.D Pa. June 15, 2006) (“[T]he United States Supreme
Court has established that a choice of law provision is not determinative of whether the court can

exercise personal jurisdiction over aforeign defendant.”). See Telecadt, Inc. v. Pacific

Cablevision, 731 F. Supp. 1319, 1323 n.2 (E.D. Mich. 1990).
Third, the fact that the Defendants have made payments on the Promissory Note to
the Plaintiff at its Pennsylvania address and periodically phoned the Plaintiff are insufficient to

establish minimum contacts and support a finding of personal jurisdiction. Mellon Bank (East)

PSES, National Association v. Farino, 960 F.2d 1217, 1225 (3d Cir. 1992) (“Mere mailing of

payments is not enough for jurisdiction.” (quoting Sea Lift, Inc. v. Refinadora Costarricense de

Petoleo, S.A., 792 F.2d 989, 994 (11" Cir. 1986))); Utilitech, Inc. v. Somerset Medical Center,




No. 06-1232, 2006 WL 1687046, at * 7 (E.D Pa. June 15, 2006) (“The Third Circuit has
established that ‘informational communications in furtherance of a contract between aresident
and a nonresident does not establish the purposeful activity necessary for avalid assertion of
personal jurisdiction over the nonresident defendant.” (quoting Vetrotex, 75 F.3d at 152)).
Lastly, the fact that the Defendants provided the Plaintiff with their personal
financial information is insufficient to establish afinding of minimum contacts with the forum.
The Plaintiff cites Mellon in support of its premise that because the Defendants provided the
Plaintiff with personal financial information, that is enough to find minimum contacts. However,
in Mellon the defendants sought out the plaintiff for financing where in this case the Plaintiff
sought out the Defendants to purchase the nursing homes and provided financing in furtherance
of its proposal. Additionally, although the Defendants provided personal financial information to
the Plaintiffs, they did so in Illinois, not in the forum as was the case in Méellon. Thus, the Court
is unpersuaded by Plaintiff’s argument that this case is factualy similar to Mellon so asto
produce afinding of sufficient minimum contacts to support specific personal jurisdiction and
therefore, this Court does not find that it has specific personal jurisdiction over the Defendants.
For the above reasons, the Court has determined that the Defendants’ contacts
taken as awhole are insufficient to establish minimum contacts with the forum and support a
finding of specific persona jurisdiction.
B. Specific Personal Jurisdiction Test — Fair Play and Substantial Justice
Although the Court has determined there is insufficient minimum contacts to
support afinding of specific personal jurisdiction and thus it need not reach the second part of

the test, it will briefly address the second part for completeness. In this case, exercising



jurisdiction over the Defendants would not comport with the “traditional notions of fair play and
substantia justice” for the following reasons: the Plaintiff solicited the Defendants to purchase
eight nursing homesin Illinois, all the negotiations and signing of the asset purchase agreement
and promissory note took placein lllinois, and all eight nursing homes are located in Illinois. For
the aforementioned reasons, the Court has determined that in the interest of fair play and
substantial justice, this case should be transferred to the appropriate court, the Northern District
of Illinais.

In transferring this case to the appropriate court, the Court is following a common
practice of transferring a case to the appropriate district instead of dismissing for lack of personal
jurisdiction. 2 JAMES WM. MOORE ET AL., Moore's Federal Practice 1 12.31 (3d ed. 2006)

(“ Generally the court can dismiss the action when it lacks personal jurisdiction. Commonly,
however courts have transferred actions under 28 U.S.C. § 1404, 1406 or 1631.").
V. CONCLUSION

For al the forgoing reasons, this Court lacks personal jurisdiction and is

transferring this case to the United States District Court for the Northern District of Illinois. An

appropriate order follows.



INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANRINC., : CIVIL ACTION
Plaintiff, ;
NO. 06-2872
V.
ERIC and GAIL ROTHNER,
Defendant.
ORDER
AND NOW, on this 6™ day of March, 2007, upon consideration of Defendant’s
Motion to Dismiss Plaintiff’s Complaint (Docket No. 12), Plaintiff’ s response thereto (Docket
No.14), Defendant’ s Reply (Docket No. 16), it is hereby ORDERED that this case be
TRANSFERRED to the Northern District of Illinois.

ThiscaseisCLOSED.

BY THE COURT:

s Ronald L. Buckwalter, S J.
RONALD L. BUCKWALTER, S.J.




